SUPPLY AGREEMENT

between

[Seller]
and

[Buyer]
This Supply Agreement (this “Agreement”), dated as of [••••••••••••••], 20[••] (the “Signing Date”), 

by and between

[••••••••••••••], with its registered legal address at [••••••••••••••] (the “Seller”), on the one hand 

and

[••••••••••••••], with its registered legal address at [••••••••••••••] (the “Buyer”), on the other hand. 

The Seller and the Buyer may be referred to herein together as the “Parties” or each individually as a “Party”.

RECITALS

WHEREAS, Seller delivers the Product; 

WHEREAS, Buyer wishes to buy, and Seller wishes to sell, such Product on the terms and conditions set out in this Agreement; 

WHEREAS, Buyer uses the Product (as defined below in Clause 1.9. of the Agreement) for the purposes of [to be inserted] (“Buyer’s Purpose”), and

NOW THEREFORE, in consideration of the premises and the mutual covenants set forth herein and for other Product and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:

ARTICLE 1. 

DEFINITIONS

As used in this Agreement the following terms when used herein with initial capital letters shall have the respective meanings as defined below:

1.1. “Agreement” shall have the meaning set forth in the introductory paragraph.

1.2. “Business Day” means any day other than Saturday, Sunday or any day on which banks in the Buyer’s country are authorized or obligated by law or executive order to close, or any day that is recognized as a national holiday in the Seller’s country.
1.3. “Confidential Information” shall have the meaning set forth in Clause 9.1. of the Agreement.

1.4. “Buyer” shall have the meaning set forth in the introductory paragraph.

1.5. “Delivery” and its correlative terms for all purposes under this Agreement (and notwithstanding anything to the contrary contained herein) means when the Product passes the ship’s rail at the named port of shipment (as applicable for each lot of the Product). Without limiting the foregoing Delivery shall be FOB (Incoterms 2000) [named place of destination]. 
1.6. “Disclosing Party” shall have the meaning provided in Clause 9.1.of the Agreement.

1.7. “Dispute” means any dispute, controversy, claim or difference relating to or arising out of, or in connection with this Agreement or any breach hereof.

1.8. “Signing Date” shall have the meaning set forth in the introductory paragraph.

1.9. “Product” shall have the meaning provided in Clause 2.1. of the Agreement.

1.10. “Seller” shall have the meaning set forth in the introductory paragraph.

1.11. “Incoterms 2000” means Incoterms 2000, a set of uniform rules for the interpretation of international commercial terms defining the costs, risks, and obligations of buyers and sellers in international transactions adopted by the International Chamber of Commerce in Paris.

1.12. “Losses” means any liability, damage, loss, cost or expense (including, but not limited to, reasonable attorneys’ fees and costs).

1.13. “Receiving Party” shall have the meaning provided in Clause 9.1. of the Agreement.

1.14. “Specification” means the respective specification for the corresponding Product as set forth in Appendix # 1 to the Agreement.

1.15. “Third Party” means any person or entity other than a Party to this Agreement.

1.16. “Price of the Product” shall have the meaning provided in Clause 2.1.3. of the Agreement.

ARTICLE 2. 

SUBJECT OF THE AGREEMENT
2.1. Product. The Seller sells and the Buyer buys the Product in accordance with the present Agreement. The Product shall mean the polysilicon in chunk form in accordance with the quality set forth in Appendix #1 to this Agreement.

2.1.1. Total volumes of the Product. The total volumes of the Product to be delivered by the Seller to the Buyer under the present Agreement is equal to [   ] and such total volumes of the Product may be changed by mutual agreement of the Parties. 

2.1.2. Quality of the Product. The quality of the Product should correspond to the technical characteristics, agreed in Appendix #1 to the Agreement and is confirmed by the Quality Certificate issued from the plant-manufacturer and the consignor of the Product – [Limited liability company Usoliye-Sibirskiy Silicon, Russian Federation, 665462, Irkutsk region, Usoliye-Sibirskoye town, territory of LLC “Usoliyekhimprom”]. The country of origin of the Product: Russian Federation. 

2.1.3. Price of the Product. The price of the Product is set forth in Appendix # 2 to this Agreement except as otherwise provided by the Parties in the respective Orders. 

2.1.4. Orders. The Product is delivered by lots. Volume, terms of the delivery and type of each lot will be coordinated by the Parties in the relevant orders to the present Agreement which are considered as integral part of the Agreement (herewith and after “Order”). Each Order is the separate agreement made within the present Agreement. Every following Order does not cancel or stop the validity of preceding Order not as a whole either as a part except of cases expressly stipulated by the Order. 

ARTICLE 3. 

DELIVERY OF THE PRODUCT AND DOCUMENTS

3.1. Delivery Terms. The Product is delivered on the terms FOB (INCOTERMS 2000) [named place of destination] under the present Agreement. 
The Seller undertakes to bear the costs and risks involved in bringing the Product until such time as it has passed the ship’s rail at the named port of shipment, expenses for obtaining any export license and other official authorization as well as, where applicable, expenses for carrying out all custom formalities, duties, taxes and other charges payable upon export. 

All costs relating to the Product from the time it has passed the ship’s rail at the named port of shipment has to be borne by the Buyer as well as any additional costs incurred, either because the vessel nominated by him fails to arrive on time, or is unable to take the Product, or closes for cargo earlier than the time notified in accordance with Clause 3.3., or because the Buyer has failed to give appropriate notice in accordance with Clause 3.3., provided, however, that the Product have been duly appropriated to the Agreement, that is to say, clearly set aside or otherwise identified as the Agreement Product; and, where applicable, all duties, taxes and other charges as well as the costs of carrying out custom formalities payable upon import of the Product and for its transit trough any country.

The terms of the Product delivery is determined according to INCOTERMS 2000. The Parties have agreed to consider rules of “INCOTERMS 2000” (official publication of the International trade chamber No 560 2000), save otherwise defined herein. 
In accordance with the terms FOB (INCOTERMS 2000) the Seller is to deliver the Product at the named port of shipment and in the manner customary at the port on board the vessel nominated by the Buyer on the date or within the period agreed by the Parties (the “Date of delivery”) in Appendix # 4 - Delivery schedule. 

3.2. Title and risks of loss or damage. Title of property right and interest in and to the Product shall be transferred to the Buyer from the time it has passed the ship’s rail at the named port of shipment (the “Date of the title transfer”). The Date of the title transfer is confirmed by a Bill of Lading or (if applicable) other document specified in the respective Order, and upon such Date of the title transfer the Buyer shall own all right, title of property right and interest in and to the Product. The Seller undertakes to bear all risks of loss of or damage to the Product until such time as the Product has been delivered in accordance with Clause 3.1.
3.3. Product Delivery. The Product is delivered by the Seller in the term stated in Appendix # 4 - Delivery schedule - to the present Agreement. At least twenty (20) calendar days prior to the arrival of the vessel in the port of shipment, the Buyer is to give the Seller sufficient notice of the vessel name and the loading point. The Seller is to give the Buyer sufficient notice that the Product has been delivered at the named place of destination and is ready for shipment. In the event that the Buyer fails to give notice in accordance with this Clause, or if the vessel nominated by the Buyer fails to arrive on time, or is unable to take the Product, the Seller is to notify the Buyer about it within (24 hours). The Buyer is to ensure supply of tonnage at the named port of shipment at least [ ] calendar days prior to date of getting the sufficient notice about the Product’s readiness for shipment from the Seller. At least three (3) calendar days after departure of the vessel with the Product from the named place of destination, the Seller is to give the Buyer sufficient notice that the Product was shipped. 
3.4. Reconciliation Act. Annually not later than January 31st of the year following after the reporting year the Parties shall execute reconciliation act (the “Reconciliation Act”) where the Parties shall specify the Product volumes delivered under this Agreement, payments effected under this Agreement during the reporting year, any other information the Parties may reasonable include. 

3.5. Information and documents to the Product. Within three (3) calendar days after the Date of delivery, the Seller is to provide the Buyer with the following information by e-mail:

a)
efficient information: Date of delivery, quantity of the dispatched Product (net weight); reference code and the date of the Order, regulating the dispatch of the Product;

b)
copies of invoices to the dispatched Product;

c)
copies of quality certificates;

d)
copy of the Bill of Lading;

e)
other information on reasonable Buyer’s written demand.

Following documents are enclosed to the Product:

a)
original of customs declaration – 1 copy;

b)
original of quality certificate – 1 copy;

c)
original of packing list – 1 copy.

ARTICLE 4.

PACKING AND MARKING

4.1. Packing. The packing terms of the Product shall be specified by the Parties in Appendix # 3 to the present Agreement.

4.2. Marking. The Product is marked corresponding to the requirements of the country of origin of the Product.

4.3. Inspections of Packaging. If requested by the Buyer in writing in a timely manner, an inspection of the external packaging and crating for the Product to be shipped in accordance with sound business and industry practice may be made by the Buyer (itself or through an agent) at his own expense in the Seller’s presence at the site of manufacture at the Date of delivery of such Product lot at a day and time acceptable for the Buyer; provided that such inspection shall be limited to a visual inspection for obvious physical damage to the packaging, failure of the external packaging or crating materials to comply with Article 4. of this Agreement or quantity discrepancies that are evident without opening or otherwise tampering with any of the packaging or crating materials; provided further that the Seller shall not have any obligation to delay Delivery of any Product if for any reason the Buyer’s agent does not show up on the date and at the time acceptable for the Buyer. Should any such inspection reveal any physical damage to the packaging, failure of the external packaging or crating materials to comply with Article 4. of this Agreement or quantity discrepancies, the Seller shall remedy any such damage, failure to comply or quantity discrepancy, at his own  expense; provided further that in case any delay Delivery of any Product (if any) resulting from (i) revealing any physical damage to the packaging, failure of the external packaging or crating materials to comply with Article 4. of this Agreement or quantity discrepancies and (ii) time the Seller needs to remedy any damage, failure to comply or quantity discrepancy, the  Seller shall be solely liable for such delay.

ARTICLE 5.

PAYMENT TERMS

5.1. Payment terms. The payment for the Product shall be made by the Buyer in accordance with the following: 

-    prepayment in amount of not less than [sixty per cent (60%)] of the Product lot price not later than 10 (ten) working days after the date of invoice issue, 

-     [forty per cent (40%)] of the Product lot price not later than [ ] calendar days after the date of the respective lot of the Product delivered in accordance with the Orders to the Agreement.

[5.1. The payment for the Product shall be made by the Buyer in accordance with the following:

The Buyer shall open in the Seller’s favour an Irrevocable Letter of Credit for the total value of the Product ready for shipment within … days of the date of receiving the notice of the Seller’s confirmation of the readiness of the Product for shipment, but in any case not later than 10 Business days before the date of shipment.

Payment out of the Letter of Credit shall be effected against presentation by the Seller to {name of the bank} of the following documents:

1.
… copies of Invoice;

2.
waybill, bill of lading:

3.
… copies of Shipping Specification:

4.
Quality Certificate issued by the manufacturing plant or by the Seller.

All expenses connected with the establishment and possible prolongation of the Letter of Credit if such prolongation arises from the Buyer’s actions and also all bank fees connected with the establishment and payment out of the 

Letter of Credit shall be borne by the Buyer.

If the opening of the Letter of Credit is delayed more than […] days, the Seller will be entitled to break the Agreement and the losses connected with the non-performance of the present Agreement are to be borne by the Buyer.]

5.2. Currency of payment. All payments are effectuated by the Parties by bank transfer to bank details indicated by the Seller in the respective invoice. Currency of payment – US dollars, official currency of the United States of America.

5.3. Date of payment. The date of payment is considered the date when the payment of the Buyer is credited to the bank account of the Seller. The Seller shall be liable for the Seller’s bank charges. All other expenses connected with transfer of the funds including inter-bank charges are born by the Buyer.

ARTICLE 6.

ACCEPTANCE OF THE PRODUCT ON QUALITY AND QUANTITY

6.1. The Product is considered handed over from the Seller and accepted by the Buyer:

6.1.1. in terms of quality: according to the Quality Certificate for the delivered Product;

6.1.2. in terms of quantity: the weight of the Product specified in the certificate, receipt issued by the Buyer/Buyer’s Carrier or any other transportation document issued by the Buyer/ Buyer’s Carrier shall, in the absence of error or fraud, be final and irrefutable evidence of the actual weight of the delivered Product.

6.2. The Buyer has the right to claim the Seller on the delivered Product within thirty (30) calendar days from the Date of delivery. In case the Buyer failed to claim the Seller on the Delivered Product within thirty (30) calendar days from the Date of delivery, such delivered Product shall be deemed within thirty (30) calendar days from the Date of delivery, such delivered Product shall be deemed accepted by the Buyer and in accordance with the terms of this Agreement and further claims on such delivered Product is not permitted and may not be enforced. 
6.3. The Seller undertakes to examine the claim of the Buyer and send to him by fax to the Buyer’s fax number set forth in Article 14. of the Agreement a grounded response to the presented claim within five (5) calendar days after the date of the presentation of the claim by the Buyer; provided that the Buyer has got written confirmation of the Seller’s receipt of the respective claim.

ARTICLE 7.

INSPECTIONS; ACCEPTANCE
7.1. Final inspection. The Final inspection of the Product will take place by the Buyer within fourteen (14) calendar days after the Date of delivery of the Product.
If the delivered Product does not meet the Specification stated in Appendix # 1 to the Agreement: 
(1) the Buyer shall notify the Seller of non-compliance of the Product lot with the Specification stated in Appendix # 1 to the Agreement, the Buyer shall notify the Seller of non-compliance of the Product lot with the Specification stated in Appendix # 1 to the Agreement, 
(2) the Seller shall have the right to undertake its own inspection within twenty (20) Business days from the date after the Seller received Buyer’s notification. The Buyer shall make available for inspection by the Seller the entire quantity of the Product lot in respect of which it has brought a quality complaint,

(3) if the results of the Seller’s inspection establish that the quality of the Product lot is in accordance with the Specification the Parties will request any of the Third Party Inspector identified in Appendix # 1 to conduct control inspection of the Shipment of the Product. The results obtained by any of the Third Party Inspector identified in Appendix # 1 will be binding as to quality in the absence of fraud or manifest error. If the inspection results confirm deviation of the quality of the Product from the Product Specification set out in Appendix # 1, (i) the Buyer will have the right to reject the delivered Product lot and (ii) the Seller shall be liable for the cost of inspection. Any time taken to inspect the Product by any of the Third Party Inspector identified in Appendix # 1 will count as delay for the purposes of calculating liquidated damages in case the inspection results confirm deviation of the quality of the Product lot from the Product Specification set out in Appendix # 1.

7.2. In the event that the lot of the Product is rejected by the Buyer in accordance with Clause 7.1. above the Seller shall replace the off-specification Product. 

ARTICLE 8.

RESPONSIBILITY OF THE PARTIES
8.1. Delivery Liquidated Damages. For each full calendar week that the Seller delivers the Product after the timing specified in the respective Order, the Buyer shall be entitled to demand the liquidated damages from the Seller for such Product in the amount equal to one tenth per cent (0,1%) of the price for the late delivered Product, up to a maximum of ten per cent (10%) of the price for the late delivered Product. 
The Parties acknowledge and agree that in no event shall Seller be considered to be in breach hereunder due to any late delivery until the Seller is at least more than fourteen (14) calendar days late under the terms and conditions of this Agreement. 
The liquidated damages set forth hereunder shall be the Buyer’s exclusive remedy for the Seller’s late delivery of the Product. 
8.2. Interest for late payment. In case the Buyer fails to comply with the terms of the payment set out in the Agreement the Buyer shall pay to the Seller interest at the lesser of (i) thirteen (13%) per cent per annum of the outstanding amount or (ii) the maximum allowed by applicable law. 
8.3. In the event that the Buyer fails to take delivery of the Product or any part thereof, to give notice in accordance with Clause 3.3., or because the vessel nominated by the Buyer fails to arrive on time, or is unable to take the Product within 3 (3) calendar days of the Date of the delivery, entirely without prejudice to the Seller’s other rights under this Agreement or at law, the Seller shall at its sole discretion be entitled (i) to sell the quantity of the Product which was not taken by the Buyer and the Seller shall be entitled to claim all costs of sale, without limitation storage costs, additional transport costs, customs duties, and other similar or related reasonable costs and expenses together with any difference in the price obtained for the Product when compared to the Price of the Product set out in this Agreement or (ii) to require the Buyer to pay one hundred per cent (100%) of the Product which was not taken by the Buyer and the Seller shall be entitled to claim all storage costs and other additional costs till the moment when the Product is taken by the Buyer.8.4. Limitations of Liability. UNDER NO CIRCUMSTANCES SHALL EITHER PARTY BE LIABLE WHETHER IN THE AGREEMENT, IN TORT (INCLUDING GROSS NEGLIGENCE), UNDER ANY WARRANTY OR OTHERWISE, FOR ANY INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES OR FOR EXEMPLARY OR PUNITIVE LOSSES OR DAMAGES, OR ANY LOSS OF PROFITS OR REVENUES, OR ANY COST OF LABOR, RESULTING FROM OR ARISING OUT OF OR IN CONNECTION WITH THE PRODUCT OR SELLER’S PERFORMANCE UNDER, OR BREACH OF, THIS AGREEMENT, EVEN IF THE BUYER OR THE SELLER HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

SAVE AS SPECIFIED UNDER THIS AGREEMENT THE BUYER’S RIGHT OF TERMINATION, LIQUIDATED DAMAGES SHALL BE THE BUYER’S SOLE AND EXCLUSIVE REMEDY FOR DELAY IN ANY PRODUCT DELIVERY OR PART THEREOF AND THE SELLER SHALL HAVE NO FURTHER LIABILITY WHATSOEVER, WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE OR STRICT LIABILITY) OR OTHERWISE ARISING OUT OF OR IN CONNECTION WITH DELAY OF ANY PRODUCT DELIVERY OR PART THEREOF.
FOR THE AVOIDANCE OF DOUBT, THE BUYER MAY SEEK TO RECOVER ANY ACTUAL DIRECT DAMAGES IF THE SELLER BREACHES THIS AGREEMENT; PROVIDED, HOWEVER, THAT NOTWITHSTANDING ANYTHING CONTAINED HEREIN, TO THE FULL EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL THE SELLER’S LIABILITY IN CONNECTION WITH THE PRODUCT OR THIS AGREEMENT EXCEED THE PRICE PAID TO THE SELLER BY THE BUYER FOR THE PRODUCT.  
EITHER PARTY ACKNOWLEDGES AND AGREES THAT THE EXCLUSIVE REMEDIES AND LIMITATIONS OF LIABILITIES SET FORTH HEREIN WERE BARGAINED FOR AND ARE ESSENTIAL TERMS OF THIS AGREEMENT. 
NOTHING IN THIS AGREEMENT SHALL LIMIT OR EXCLUDE THE LIABILITY OF EITHER PARTY FOR DEATH OR PERSONAL INJURY RESULTING FROM ITS NEGLIGENCE OR FOR FRAUDULENT MISREPRESENTATION.

ARTICLE 9.

CONFIDENTIALITY
9.1. Confidential Information. In connection with this Agreement a Party (the “Receiving Party”) may discover, receive, or otherwise acquire, whether directly or indirectly, information or materials (including intellectual property) related to the other Party (the “Disclosing Party”) or its Affiliates of Disclosing Party’s or its Affiliates’ businesses, or information or materials (including intellectual property) of Third Parties that Disclosing Party is obligated to keep confidential (collectively, in whatever form or medium, “Confidential Information”). Confidential Information shall not include information (i) that is, or becomes, publicly known through no wrongful act or omission, direct or indirect, of the Receiving Party or its officers, directors, employees, consultants or agents, (ii) that was already known to Receiving Party without obligations of confidentiality prior to the receipt from Disclosing Party, as reasonably evidenced by the Receiving Party, and was legitimately in Receiving Party’s possession, without any obligation to keep such information confidential, (iii) that Receiving Party independently develops without the use of any Confidential Information of Disclosing Party, or (iv) that Receiving Party receives or has received on a non-confidential basis from a source other than Disclosing Party that is entitled to disclose the same to Receiving Party; provided however that Receiving Party is able to provide Disclosing Party with the documentary evidence regarding any of the exceptions (if any).
9.2. Confidentiality Obligations. Receiving Party shall (i) use Disclosing Party Confidential Information solely in connection with exercise of its rights or performance of its obligations under this Agreement, and (ii) disclose Disclosing Party Confidential Information only as necessary to its officers, employees, consultants, vendors and contractors whose duties relate to this Agreement and reasonably require familiarity with such information in order for Receiving Party to perform its obligations or exercise its rights hereunder and who are bound by a legally enforceable written obligation of confidentiality with terms that are the same as, or more stringent than, those set out herein. 
9.3. Nondisclosure of Agreement; Press Release. Subject to the exceptions to the confidentiality obligations set out in Clause 9.2. above, neither Party (nor its Affiliates, subsidiaries or other related parties) shall disclose, publish or otherwise reveal the contents of this Agreement to any Third Party without the prior express written consent of the other Party, or as required by law or regulation (which consent shall not to be unreasonably withheld or delayed); provided that (and without limiting the exceptions set out in Clause 9.2.), each Party shall be permitted to disclose the terms and conditions of this Agreement (x) to actual or potential acquirers, investors and lenders and their authorized representatives under written confidentiality agreements that protect the confidentiality of the contents of this Agreement which are the same as, or more stringent than, those set out herein, or (y) as required in connection with any rules or requirements of any stock exchange on which such Party is listed or may be listed, or (z) as may otherwise be required by applicable law or regulation; provided however, that the Party making a disclosure pursuant to an exception set forth in the preceding subsections (y) or (z) shall provide the other Party with prior written notice and shall, to the extent practical, cooperate with the other Party in seeking confidential treatment of the information to be disclosed (if and to the extent available). No press release referring to this Agreement or utilizing the other Party’s name shall be made without the prior written consent of the other Party.

ARTICLE 10.

TERM; TERMINATION
10.1. Term. Subject to Clause 10.2., this Agreement shall be effective and the term shall commence as of the Signing Date upon an authorized representative of each Party signing this Agreement, and shall continue thereafter (unless earlier terminated hereunder) until [_________].

10.2. Termination. 

10.2.1. This Agreement may be terminated by written mutual agreement of the Parties.

10.2.2. Each Party may, at its discretion, upon written notice to the other Party, and in addition to its rights and remedies provided under this Agreement or any other agreement executed in connection with this Agreement and at law or in equity, terminate this Agreement in the event of any of the following:
10.2.2.1. Upon a material breach of the other Party of any material provision in this Agreement, and failure of the other Party to cure such material breach within ten (10) calendar days after written notice thereof; provided, however, that such cure period shall not apply to any termination pursuant to Clauses 10.2.2.2. or 10.2.2.3.; and provided, further that such ten (10) calendar day cure period shall not apply to the Buyer’s failure to make any payment to the Seller pursuant to this Agreement. 
10.2.2.2. Upon the voluntary or involuntary initiation of bankruptcy or insolvency proceedings against the other Party; provided, that for an involuntary bankruptcy or insolvency proceeding, the Party subject to the proceeding shall have thirty (30) calendar days within which to dissolve the proceeding or demonstrate to the terminating Party’s satisfaction the lack of grounds for the initiation of such proceeding.  
10.2.2.3. If the other Party (i) becomes unable, or admits in writing its inability, to pay its debts as they mature, (ii) becomes insolvent (as such term may be defined or interpreted under any applicable statute); or 
10.2.2.4. In accordance with the provisions of Article 11. below. 
10.2.3. Late delivery. Without limiting the foregoing the Buyer shall have the right to terminate this Agreement, effective upon written notice to the Seller, in the event of the deliveries according to Orders being delay by more than thirty (30) calendar days (the “Cure period”). 
10.2.4. Failure to pay or take the shipments. In the event that (i) the Buyer fails to pay any sum on the fourteenth (14) calendar day payment terms set forth in Clause 5.1. hereof, or (ii) the Buyer fails to take delivery of two shipments of the Product, the Seller may after sending to the Buyer the notice describing the occurrences set out in this Section and without prejudice to any of the Seller’s other rights under this Agreement, at its own discretion and at any time:
(i)
terminate this Agreement after sending of a termination written notice to the Buyer with termination effect from the date of sending such notice;

(ii)
deduct the amount outstanding from the Buyer from the unused portion of the prepayment with a consequent reduction in the amount of the prepayment available for payment in respect of later shipments of the Product; and/or
(iii)
suspend this Agreement in accordance to the following terms:

a. The Seller shall notify the Buyer in writing of the suspension of the Agreement, indicating the commencement date for such suspension. Throughout the suspension period the Agreement shall continue to be in full force and effect, but any Seller’s obligations arising during the suspension period shall be cancelled. For the avoidance of doubt under no circumstances the Buyer’s obligations to pay any sum due under this Agreement may be deemed or considered cancelled under this Section.
b. The suspension of the Agreement shall terminate at any time throughout the suspension period in which:          
(1)      the Buyer makes the payment of the due amount;
(2)   the Buyer, if the Seller had used a portion of the prepayment to payment per Clause 10.2.4(ii) above, transfers to the Seller to be held as the prepayment an amount equal to the portion of the prepayment used by the Seller per Clause 10.2.4(ii) above.
The suspension period shall terminate immediately on the later of (Y) the Business Day following payment in accordance with Clause 10.2.4(iii)b.(1) or Clause 10.2.4(iii)b.(2) above or, (Z) the Buyer notifying the Seller in writing of the payment or restoration of the prepayment per Clause 10.2.4(iii)b.(1) and 10.2.4(iii)b.(2) above.
(3) If the period of suspension continues for more than three (3) months from the commencement date notified by the Seller, the Seller may in its own discretion and at any time after the suspension has exceeded three (3) months terminate this Agreement per Clause 10.2.2.1. above.
Upon termination of the suspension period per Clause 10.2.4(iii)b.(1) or Clause 10.2.4(iii)b.(2) above, the obligations of the Buyer and the Seller under the Agreement will be completely reinstated, excluding the quantity of the Product due to be delivered during the suspension period (the “Cancelled Product quantity”). For the avoidance of doubt, the Seller may sell the Cancelled Product quantity to any third party any time during suspension period or after its termination and if the Seller elects to sell the Cancelled Product quantity to a third party the quantity of the Product sold to the third party will be deducted from the total volumes of the Product to be delivered by the Seller to the Buyer under the present Agreement and the respective portion of the prepayment which should have been set off against such Product will be set off against all and any costs of sale of the Cancelled Product quantity or any part of it to the third party with any difference in the price obtained for the Product when compared to the Price of the Product and the discrepancy between the amounts (if any) shall be credited or debited in the next invoice.
10.3. Survival. Upon the expiration or termination of this Agreement howsoever arising, the following Articles shall survive such expiration or termination: Article 1. (Definitions); Article 8. (Responsibility of the Parties); Article 9. (Confidentiality); Article 10. (Term and Termination); Article 11. (Representations and Warranties); Article 12. (Miscellaneous).
10.4. Buyer’s direct losses. If the Buyer terminates this Agreement pursuant to Clauses 10.2.2.1, 10.2.2.2, 10.2.2.3, 10.2.3. or 11. then the Seller shall within thirty (30) calendar days of the date of receipt of a valid termination notice issued by the Buyer pay to the Buyer all Buyer’s direct losses arising from the Seller’s breach; provided however that if the Buyer is in breach of this Agreement at the time it terminates this Agreement, then the Seller shall not be required to pay any amount of the Buyer’s direct losses up to the amount of the Seller’s direct loss arising from such breach. 

10.5. Seller’s direct losses. If the Seller terminates this Agreement pursuant to Clauses 10.2.2.1, 10.2.2.2, 10.2.2.3, 10.2.4 or 11 then the Buyer shall within thirty (30) calendar days of the date of receipt of a valid termination notice issued by the Seller pay to the Seller all Seller’s direct losses arising from the Buyer’s breach; provided however that if the Seller is in breach of this Agreement at the time it terminates this Agreement, then the Buyer shall not be required to pay any amount of the Seller’s direct losses up to the amount of the Buyer’s direct loss arising from such breach.
10.6. Effect of Termination. Neither Party shall be entitled to any compensation whatsoever as a result of termination of this Agreement, but without limiting either Party’s damages for any breach of this Agreement. The expiration or termination of this Agreement pursuant to the terms of this ARTICLE 10. or otherwise shall not relieve any of the Parties of any obligations accruing prior to such termination, and any such termination shall be without prejudice to the rights of either Party against the other conferred on it by this Agreement. 

ARTICLE 11.

REPRESENTATIONS AND WARRANTIES
11.1. Representations and Warranties. Each Party hereby represents and warrants to the other that (i) it has the authority to enter into and perform its obligations under this Agreement, (ii) this Agreement has been duly executed and delivered on behalf of such Party, and constitutes a legal, valid, binding obligation, enforceable against such Party in accordance with its terms, (iii) it is a corporation duly organized, validly existing and in Product standing under the laws and regulations of its jurisdiction of incorporation or formation, and (iv) neither the execution of this Agreement nor its performance hereunder conflicts with any applicable law or regulation or any other agreement to which it is a party or any obligation to which it is subject. 

ARTICLE 12.

MISCELLANEOUS
12.1. Headings; Interpretation. The article, section and subsection headings in this Agreement are inserted for convenience only and shall not affect in any way the meaning or interpretation of this Agreement. In this Agreement, the singular shall include the plural and vice versa and the word “including” shall be deemed to be followed by the phrase “without limitation”. The terms “herein” and “hereunder” and similar terms shall be interpreted to refer to this entire Agreement.
12.2. Assignment. Neither Party may assign this Agreement or any of its rights under this Agreement, without the other Party’s prior written consent, which consent shall not be unreasonably withheld or delayed. Notwithstanding anything contained herein to the contrary, no assignment or other transfer of this Agreement shall be permitted if it would violate the terms of Clause 12.8. (b). Any attempt at assignment in violation of this Clause 12.2. shall be null and void.

12.3. Binding Effect. The terms and conditions of this Agreement shall be binding upon, and shall inure to the benefit of, the Parties hereto and their respective permitted successors and assigns.
12.4. No Third Party Beneficiaries. Nothing in this Agreement will give rights to any Third Parties and the provisions of the Agreement (Third Party Rights) Act are specifically excluded.
12.5. Relationship of Parties. The relationship hereby established between Seller and Buyer is solely that of Seller and Buyer. Each is an independent contractor engaged in the operation of its own respective business, and nothing in this Agreement shall be construed to create a partnership, agency, joint venture, pooling, franchise or employer-employee relationship between the Parties. NEITHER PARTY SHALL BE RESPONSIBLE FOR THE COMPENSATION, PAYROLL-RELATED TAXES, WORKERS’ COMPENSATION, ACCIDENT OR HEALTH INSURANCE OR OTHER BENEFITS OF EMPLOYEES OF THE OTHER PARTY. NEITHER PARTY HAS THE POWER OR AUTHORITY TO ACT FOR, REPRESENT, OR BIND THE OTHER PARTY (OR ANY OF THE OTHER PARTY’S AFFILIATES) IN ANY MANNER.
12.6. Force Majeure. Neither Party shall be liable to the other Party for any delay or failure to perform as required by this Agreement if the delay or failure to perform is (x) due to circumstances reasonably beyond such Party’s control, including any fires, strikes, embargoes, explosions, floods, drought, war, sabotage, a national health emergency, appropriations of property, civil disorders, government requirements, civil or military authorities, acts of aggression, terrorism (or the threat thereof), acts of God or of the public enemy or any other causes beyond Party’s reasonable control (a “Force Majeure Event”), and (y) could not have reasonably been prevented by such Party taking commercially reasonable precautions or customary steps to circumvent or mitigate such circumstances (if and to the extent such events were reasonably foreseeable). Upon the occurrence of a Force Majeure Event, the time for performance under this Agreement by the Party whose performance is affected by such Force Majeure Event shall be suspended during the continuance of such Force Majeure Event and thereafter extended for the period equal to that during which such Force Majeure Event continued. The Party whose performance is affected by a Force Majeure Event shall provide written notice to the other Party of such Force Majeure Event, specifying the nature and the expected duration of the Force Majeure Event, within ten (10) Business Days after the Force Majeure Event begins, and shall take prompt action using its commercially reasonable efforts to remedy the effects of the Force Majeure Event. If requested by the Party not affected by a Force Majeure Event, the Parties shall discuss the Force Majeure Event and the remedying of the Force Majeure Event. The Party not affected by a Force Majeure Event shall have the right to terminate or resign this Agreement unilaterally if the continuance of such Force Majeure Event exceeds more than two (2) months by written notification of the Party whose performance is affected by a Force Majeure Event thirty (30) calendar days prior to the date of termination.
12.7. Choice of Law; Jurisdiction. This Agreement, the legal relations between the Parties and any related order shall be governed and interpreted, construed and enforced in accordance with the laws of England, notwithstanding the choice of law rules of any jurisdiction. The Convention for the International Sale of Product shall not apply to this Agreement and is hereby expressly disclaimed. 

12.8. Compliance with Laws.
(а) Each Party shall, and shall cause its Affiliates, and each of their respective directors, officers, employees, consultants, contractors, agents and owners to comply with all applicable laws and regulations relating to this Agreement and the performance of their obligations and exercise of their rights hereunder, including, as applicable, all applicable export control laws.

(b) Without limiting Clause 12.8.(a), notwithstanding anything herein to the contrary, each Party shall, and shall cause its Affiliates, and each of their respective directors, officers, employees, consultants, contractors, agents and owners, to, not use, or export, assign or otherwise transfer (whether by assignment, sale, operation of law, sublicense or otherwise) to any person, entity or country, this Agreement or any rights or obligations hereunder, any of the Product or any of Confidential Information, or exercise any rights hereunder, which, if done by Party directly, would violate any applicable laws and regulations (including any export control laws or regulations) or which would otherwise result in Party being in violation of any laws or regulations.
12.9. Arbitration. The Parties hereby waive any right to institute a court or other dispute resolution proceeding and acknowledge that arbitration in accordance with this Clause 12.9. is the sole and exclusive means of resolving any Dispute hereunder or relating hereto, except that the Parties may initiate other formal proceedings as provided in Clause 12.10. Despite any such action, the Parties shall continue to participate in Product faith in the arbitration procedures specified in this Clause 12.9.
(a) Escalation; Arbitration. The Parties shall initially attempt in Product faith to resolve any Dispute through face to face negotiations between senior executives of each Party. If the Dispute is not resolved within thirty (30) calendar days (or such other period of time mutually agreed upon by the Parties) of commencing such face to face negotiations, or if the Party against which a claim has been asserted refuses to attend such negotiations or does not otherwise participate in such negotiations within thirty (30) calendar days (or such other period of time mutually agreed upon by the Parties) from the date of its receipt of notice of a Dispute, then the Parties agree that any such Dispute shall be submitted to binding arbitration as provided herein.
(b) Arbitration Procedure. All Disputes shall be finally settled by arbitration in accordance with the London Court of International Arbitration (“LCIA”) Rules and shall be held in English in London, England, by an arbitration board consisting of three (3) arbitrators. Each Party shall appoint one arbitrator and the two appointed arbitrators shall appoint a third arbitrator who shall serve as the chairman of the arbitration board and, unless otherwise agreed by the Parties, the third arbitrator shall be fluent in both English and Russian and have experience in acting as an arbitrator. Each Party consents to service of process with respect to any such Dispute by any method of notice specified in Clause 12.11. Each Party may submit documents in English and in Russian, provided that other Party shall be permitted to have a certified translation of such documents. Each Party shall have the right, at its sole cost and expense, to have an interpreter attend the arbitration hearings if it so chooses.
(c) Effect of Arbitration. The decision of a majority of the arbitrators shall be final and binding on the Parties, may be enforced by any court of competent jurisdiction and cannot be the subject of any appeal. The arbitrators shall have the authority to award punitive or special damages (including any lost profits) and awards shall be consistent with the limitations on liability and other terms and conditions set out in this Agreement, as well as any court decision permitted by Clause 8.10. In the absence of a contrary ruling by the arbitrators, each Party shall pay its own costs and fees in connection with the arbitration. 
12.10. Injunctive Relief; Specific Performance. The Parties hereto acknowledge and agree that any breach of the terms of this Agreement could give rise to irreparable harm for which money damages would not be an adequate remedy and accordingly the Parties agree that, in addition to any other remedies, each Party shall be entitled to obtain preliminary or injunctive relief and to enforce the terms of this Agreement by a decree of specific performance before a court of competent jurisdiction or the LCIA. 
12.11. Notices. Any consent, agreement, approval or notice required or permitted to be given or made under this Agreement by one of the Parties hereto to other Party shall be in writing and in English and shall be delivered in person or by Federal Express, DHL (or other recognized international courier service requiring signature upon receipt) or by facsimile or email (as evidenced by a paper copy of such email). Such notice shall be deemed effective upon receipt or, in the case of facsimile or email, upon written confirmation of receipt by the other Party (such confirmation to be transmitted in person, by email or international courier as provided above). For purposes of notice, the addresses of the Parties shall be as follows:

	If to Seller:
If to Buyer:
	If to Buyer: 
Name: 

	Name:
	Name:

	Address:
	Address:

	Attn to:
	Attn to:

	Tel: 
	Tel: 

	Fax:
	Fax:

	Email:
	Email:


12.12. The date of receipt. The date of receipt of the notice, demand or other communication will be the date of delivery thereof if hand delivered, the date of transmission if sent by fax or by email, or, if given by mail as provided herein, will be deemed conclusively to be the fourteenth (14th) calendar day after the same is so mailed, except in the event of disruption of the postal service in which event the notice, demand or other communication will be deemed to be received only when actually received. 

12.13. Change of details. Either Party hereto shall promptly notify the other Party in writing as to the change of address or any other details of the Party and the new address to which notice shall be given to it thereafter until further changed.

12.14. Validity of fax mails. The present Agreement and the notices, concerning the present Agreement, orders, notices, additions, appendixes, agreements and other documents transferred by fax and which have been made out properly, are admitted by the Parties and have high-grade legal force; provided that the Parties use the fax number set forth in this Section and provided further that written confirmation of the receipt were received by the respective Party. 

12.15. The originals provision. The originals of the documents should be sent by the certified mail or are transferred with courier to the postal addresses of the Parties stipulated in this Section. 

12.16. Language of the correspondence. The correspondence concerning the present Agreement shall be conducted in Russian and/or English languages.

12.17. Expenses. Whether or not the transactions contemplated hereby are consummated, all costs and expenses incurred in connection with this Agreement and the transactions contemplated hereby shall be borne and paid by the Party incurring such costs and expenses.

12.18. Waiver. Any failure on the part of any Party hereto to comply with any of its obligations, agreements or conditions hereunder may only be waived in writing by the Party to whom such compliance is owed. Any such waiver by any Party will not be considered as a waiver of any subsequent failure to comply with any such obligation, agreement or condition or any other hereunder.

12.19. Severability. If any part of this Agreement is deemed to be unenforceable, invalid or in contravention of applicable law or regulation by a court or arbitral tribunal of competent jurisdiction, then such provision shall be of no effect, and the remainder of this Agreement shall remain in full force and effect, and the Parties shall negotiate in Product faith to replace such provision with a provision which effects to the extent possible the original intent of such provision.

12.20. Appendixes. The following Appendixes are attached to this Agreement as of the Effective Date:

Appendix # 1 – Specification of the Product

Appendix # 2 – Pricing schedule

Appendix # 3 – Packaging Specifications

Appendix # 4 – Delivery schedule

The Appendixes to this Agreement, and all terms and conditions contained therein, as amended or supplemented from time to time, are hereby incorporated by reference; provided that, in the event of a conflict between any term or/and condition of this Agreement and any term or condition of any of the Appendixes, the terms and conditions of this Agreement shall control.

12.21. Entire Agreement. This Agreement, together with the Appendixes hereto, constitutes the entire agreement between the Parties regarding the subject matter of this Agreement, and supersedes all other prior agreements, understandings and negotiations, both written and oral, among the Parties with respect to the subject matter of this Agreement. 

12.22. Amendments. This Agreement, including, but not limited, this Clause, may not be amended except by an instrument in writing signed by a duly authorized officer or representative of each of the Parties hereto. 

12.23. Counterparts. This Agreement is executed in the English and Russian languages in two counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument. Both texts in the English and Russian languages, as well as both copies, have equal force and validity; provided, however, that both Parties acknowledge and agree that the English language is the language mutually chosen by the Parties and, in the event of a conflict between the Russian and English versions of this Agreement (or Appendixes to this Agreement), the English version shall control and be binding. Parties hereby acknowledge and agree that this Agreement has been prepared jointly and no rule of strict construction shall be applied against either Party.

	IN WITNESS WHEREOF, the Parties, intending to be bound, have caused this Agreement to be executed on their behalf by their duly authorized representative as of the day and year first above written.

	

	Legal addresses and banking references

THE SELLER:                                                                          THE BUYER:
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