SECRECY AGREEMENT

between

ХХХХ
and

УУУУ
THIS SECRECY AGREEMENT (this “Agreement”) is made and entered into as of this ………. («Effective Date») by and between УУУУ (the “Company”) and ХХХХ (“ХХХХ”). Together, the Company and ХХХХ shall be known collectively as the “Parties” and individually known as “Party”.

WHEREAS, the Company and ХХХХ wish to disclose to each other information regarding supporting УУУУ in the development and execution of …facilities on a worldwide basis (“Subject Matter”);

WHEREAS, ХХХХ wish to assist the Company in the development, project management, and engineering services required for the Subject Matter (the “Purpose”);

WHEREAS, in connection with the Purpose, the Company discloses to the ХХХХ, directly or indirectly, certain confidential proprietary information, whether oral or written, including information of a technical, engineering, operational or economic nature. For purposes of this Agreement, the term “Receiving Party” (ХХХХ) means a Party that is the recipient of or has access to Confidential Information (defined below) of the other Party, the “Disclosing Party” (the Company).

NOW, THEREFORE, in consideration of the undertakings of each to the other contained in this Agreement and intending to be legally bound hereby, the Parties hereto agree as follows:

1. For the purpose of this Agreement, the term Confidential Information as used in this Agreement means all technical, confidential or proprietary information provided to a Receiving Party by a Disclosing Party prior to or during the execution of this Agreement, either directly or indirectly, in writing, orally or by inspection of tangible objects (including, but not limited to, documents, business plans, software, documentation, financial analyses, marketing plans, customer names, customer lists, customer data, product plans, products, services, inventions, processes, designs, drawings, engineering or hardware configuration information, know-how, trade secrets, or any other proprietary or business information), which is designated in written as “Confidential,” “Proprietary” or some similar designation, the confidential or proprietary nature of which is reasonably apparent under the circumstances. Information communicated orally shall be considered Confidential Information if such information is confirmed in writing as being Confidential Information within 30 (thirty) calendar days after its initial disclosure. Confidential Information may also include information disclosed to the Disclosing Party by third parties. 
2. Confidential Information shall not include the following:

(a) information which at the time of disclosure by the Disclosing Party is publicly available, or information which later becomes publicly available through no act or omission of the Receiving Party; provided the Receiving Party can prove it documentary. Confidential Information shall not be deemed to be in the public domain merely because any part of said information is embodied in general disclosures or because individual features, components, or combinations thereof are now, or become, known to the public information which the Receiving Party can promptly demonstrate have been in its possession prior to disclosure by the Disclosing Party;

(b) information developed independently by the Receiving Party or its Representatives (as defined in Paragraph 3), who has not had access to the other's Confidential Information, without reference to, or using of, the Confidential Information or a part thereof; provided the Receiving Party can prove it documentary. In this case the Receiving Party should notify the Disclosing Party by written notice within 2 (two) business days from the date of such development. In no case, however, will the Receiving Party tells anybody else that any information in its possession, provided to or developed by the Receiving Party is like the Disclosing Party Confidential Information; or

(c) information received by the Receiving Party from a third party who, to the best of the Receiving Party’s knowledge, did not acquire such information on a confidential basis directly from the Disclosing Party; provided the Receiving Party can prove it documentary.

3. Except as provided in Paragraph 2 hereof, the Receiving Party agrees to keep confidential all Confidential Information disclosed to it by the Disclosing Party and shall not, without the Disclosing Party’s prior written consent, disclose any Confidential Information to any third party, to open it in whole or in part, to allow publication or demonstration of Confidential Information. The Receiving Party shall use the same degree of care as is used to protect Receiving Party’s own confidential information. In no event will this degree of care be less than a reasonable degree of care. The Receiving Party shall limit the disclosure of the Confidential Information to only those affiliates and their respective officers, employees and agents (including attorneys, accountants, lenders and consultants) (each a “Representative”) of the Receiving Party who require the information for the Purpose and who have signed a confidentiality agreement at least as protective of the Confidential Information of the Disclosing Party as this Agreement. The Receiving Party shall be liable for the breaches of its employees, agents, having access to Confidential Information in accordance with the terms of the present Agreement. The Receiving Party shall use the Confidential Information only for the purpose of its internal evaluation, performance and execution of the Purpose. The Receiving Party shall not make any other use, in whole or in part, of any such Confidential Information without prior written consent of the Disclosing Party. 
The Receiving Party shall reverse engineer or disassemble any prototypes or other tangible objects which embody Confidential Information of the Disclosing Party. 
With respect to Confidential Information jointly generated by the Parties, each Party shall be deemed to be the Receiving Party for purposes of this Paragraph 3.

In addition, ХХХХ agrees that, provided ХХХХ performs EPC services for УУУУ , for a period of five (5) years from the date of completion of the development, Front End Engineering (FEED) project management and engineering services it will not assign those persons employed in the following roles to work on any ... technology that is competitive with УУУУ Group’s ... technology: 

A. Lead Process Engineer for the ... facilities

B. Lead Mechanical Engineer for the ... Facilities
C. Project Manager for the ... Facilities
However ХХХХ retain the right to reuse its engineering know how developed during the process development and FEED execution for other technologies.

4. In the event that the Receiving Party is required by interrogatories, requests of official bodies for information or documents, subpoena, civil investigation, governmental or regulatory authority (a) to disclose any Confidential Information or (b) to disclose information about or relating to the Purpose or the Subject Matter, it is agreed that the Receiving Party will provide immediate notice (within 24 (twenty four) hours) from receipt of such request(s) to the Disclosing Party and reasonably cooperate at its own expense with the Disclosing Party in the event the Disclosing Party elects to legally contest or avoid disclosure. If, in the absence of a protective order or protective agreement, the Receiving Party is due to legislation legally required and has to disclose any Confidential Information, then the Receiving Party may disclose only so much of such Confidential Information as is required in condition the Receiving Party previously informed in written the Disclosing Party within 1 (one) calendar day from the receipt of such request and agreed in written with the Disclosing Party the portion of Confidential Information that has to be disclosed under such request. 

5. The term of this Agreement shall commence on the Effective Date and shall continue during five (5) years from the Effective Date, unless earlier terminated by the written agreement between the Parties. Termination of this Agreement shall not affect any Party’s obligations and rights hereunder with respect to Confidential Information disclosed prior to the termination. The obligation and responsibility to maintain the confidentiality and covenants with respect to Confidential Information disclosed during the term of this Agreement shall continue indefinitely beyond the end of this Agreement unless agreed to in written by both Parties. 

6. It is expressly understood that this Agreement is not and shall not be construed as any form of a letter of intent or agreement to enter into any type of transaction. This Agreement is not and shall not be deemed to be an agreement not to compete. This Agreement does not create a partnership, distributorship relationship, joint venture, agency relationship, employer-employee relationship, joint development agreement or any similar relationship. Nothing herein shall obligate either party to proceed with any transaction between them, and each party reserves the right, in its sole discretion, to terminate the discussions contemplated by this Agreement concerning the Purpose and the Subject Matter.

7. The Disclosing Party does not make any representations or warranties, express or implied, as to the accuracy, completeness or fitness for a particular purpose of the Confidential Information. It is further understood and agreed that neither party nor its Representatives shall have any liability or responsibility to any third party (except as expressly provided in this Agreement) or to any other person or entity resulting from the use of any Confidential Information. Neither this Agreement nor the transfer of Confidential Information hereunder shall be construed as granting any license or rights to any information or data now or hereafter owned or controlled by a party to the other and all such Confidential Information shall remain the property of the Disclosing Party. 

8. The Disclosing Party may elect at any time to terminate further access to the Confidential Information. The Receiving Party agrees that all documents and other tangible objects containing or representing Confidential Information which have been disclosed to the Receiving Party by the Disclosing Party, and all copies, excerpts, summaries and translations thereof shall be and remain the property of the Disclosing Party and shall be promptly returned to the Disclosing Party in 10 (ten) business days upon the Disclosing Party’s written request. Besides, the Receiving Party, immediately upon the receiving the written notice about returning, shall to destroy all the letters, notes and other documentation concerning Confidential Information in this or that way. The Receiving Party shall not copy or reproduce in whole or in part any such documents or other abovementioned tangible objects of Confidential Information. The return of the Confidential Information materials does not influence the obligation of the Receiving Party to keep secret information, which has been given as a Confidential under this Agreement.  

9. Use and disclosure of Confidential Information acquired hereunder shall be subject to the law of England, without reference to conflict of laws principles.
10. The Parties hereby irrevocably agree that any Dispute shall be referred to and finally resolved by arbitration under the arbitration rules (the “Rules”) of the London Court of International Arbitration (“LCIA”), which Rules are deemed to be incorporated by reference into this paragraph. The following provisions shall apply to any arbitration proceedings commenced pursuant to this Clause:

· There shall be three (3) arbitrators. The Client and the Agent shall each nominate one arbitrator and the two party-nominated arbitrators shall nominate a third arbitrator within fourteen (14) calendar days of the last of their appointments who shall serve as the chairman of the arbitral tribunal. Unless otherwise agreed in writing by the Parties, all arbitrators shall be fluent in English and have experience in acting as an arbitrator. 

· The seat of the arbitration shall be London, England. 

· The language of the arbitration shall be English. 

· There shall be no right of appeal on any question of Law or fact.  

· The Parties agree that any notices (including service of process) in relation to Disputes (including arbitration proceedings commenced pursuant to this Clause) may not be effected by email. The foregoing notwithstanding, each Party consents to service of process with respect to any Dispute by any other method of notice specified in Clause 20. 

· Each Party shall submit documents in English. 

· The decision of a majority of the arbitrators shall be final and binding on the Parties and may be enforced by any court of competent jurisdiction.

· The arbitrators shall have the authority to award punitive or special damages (including any lost profits). In the absence of a contrary ruling by the arbitrators, each Party shall pay its own costs and fees in connection with the arbitration.

11. Each party agrees and acknowledges that any violation or threatened violation or intended violation of this Agreement will cause irreparable injury to the other party, entitling the other party to obtain injunctive relief, including preliminary and final injunctions, enjoining and restraining such violation or threatened violation or intended violation in addition to any other rights and remedies available to such party at law or in equity. The Receiving Party is obliged to compensate the Disclosing Party in full value for all losses and damages, including, but not limited to, loss of profits, material damage, material harm, property damage resulting from the breach of this Agreement by the Receiving Party. Such compensation should be paid within 30 (thirty) calendar days from the receipt of the Disclosing Party’s requirement by the Receiving Party. In case of delay in abovementioned compensation the Receiving Party shall pay to the Disclosing Party a penalty at the rate of  0,1% (one tenth percent) calculated from the total sum of losses and damages for each day of delay.  

12. In the event any term of this Agreement is found by any court to be void or otherwise unenforceable, the remainder of this Agreement shall remain valid and enforceable, and, to the fullest extent permitted by law, such offending term or terms shall be replaced with an enforceable term or enforceable terms that as nearly as possible effect the Parties’ intent. 

13. This Agreement shall bind and inure to the benefit of the Parties hereto and their successors and permitted assigns. This document contains the entire agreement between the Parties with respect to the subject matter hereof. Any failure to enforce any provision of this Agreement shall not constitute a waiver thereof or of any other provision hereof. This Agreement may not be amended, nor any obligation waived, except by a writing signed by both Parties hereto. Neither Party may assign its rights or obligations hereunder without the other Party’s written consent. Fax copy of the Agreement is valid.

14. This Agreement constitutes the entire agreement between the Parties regarding the Purpose and the Subject Matter of this Agreement, and supersedes all other prior agreements, understandings and negotiations, both written and oral, among the Parties with respect to the Purpose and the Subject Matter of this Agreement.

15. Whether or not the transactions contemplated hereby are consummated, all costs and expenses incurred in connection with this Agreement, negotiation, preparation, execution of this Agreement and the transactions contemplated hereby shall be borne and paid by the Party incurring such costs and expenses.

16. The Parties to this Agreement do not intend that any term of this Agreement should be enforceable by any person who is not a party to this Agreement by virtue of the Contracts (Rights of Third Parties) Act 1999 or otherwise.

17. Nothing in this Agreement (or any of the arrangements contemplated hereby) shall be deemed to constitute a partnership between the Parties nor save as expressly provided herein constitute any Party the agent of any other Party for any purpose. 

18. If at any time any provision of this Agreement is or becomes illegal, invalid or unenforceable in any respect under the Law of any competent jurisdiction, such provision shall not affect or impair: (i) the legality, validity or enforceability in that jurisdiction of any other provision of this Agreement; or (ii) the legality, validity or enforceability under the Law of any other jurisdiction of such provision or any other provision of this Agreement.

19. Any notice or other communication to be given by one Party to another Party under, or in connection with, this Agreement shall be in writing and signed by or on behalf of the Party giving it.

20. Any notice shall be served by sending it by fax to the number set out in this Clause, or delivering it by hand, or sending it via a recognized international courier, to the address set out in this Clause and in each case marked for the attention of the relevant Party set out in this Clause (or as otherwise notified from time to time in accordance with the provisions of this Clause). Any notice so served by hand, fax or recognized international courier service shall be deemed to have been duly given: (i) in the case of delivery by hand or recognized international courier service, when delivered; or  (ii) in the case of fax, at the time of transmission; provided, however, that in each case where delivery occurs after 6 p.m. on a business day or on a day which is not a business day, service shall be deemed to occur at 9 a.m. on the next following business day. References to time in this Clause are to local time in the country of the addressee. 

The addresses and fax numbers of the Parties for the purpose of this Clause are as follows:

COMPANY: [insert]

ХХХХ: [insert]

Each Party shall promptly notify the other Party of a change to its name, relevant addressee, address or fax number for the purposes of this Clause, provided that such notice shall only be effective on:

(i) the date specified in the notice as the date on which the change is to take place; or

(ii) if no date is specified or the date specified is less than five (5) business days after the date on which notice is given, the date following five (5) business days after notice of any change has been given.

In proving such service it shall be sufficient to prove that the envelope containing such notice was properly addressed and delivered to the address shown thereon, or that the facsimile transmission was made after obtaining in person or by telephone appropriate evidence of the capacity of the addressee to receive the same, as the case may be.

Each notice, instrument, certificate, or other communication to be given under or in connection with this Agreement shall be in the English language and in the event that such notice, instrument, certificate or other communication is translated in any other language, the English language text shall prevail.

21. This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same agreement. No counterpart shall be effective until an authorized representative of each Party has executed at least one counterpart.

IN WITNESS WHEREOF, the Parties, intending to be bound, have caused this Agreement to be executed on their behalf by their duly authorized representative as of the day and year first above written.
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